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STATEMENT OF THE CASE 


The case came on for trial before Hon, Charles 
M. Metzner, District Judge for the Southern District of 
New York on December 11th and 12th, 1974. 

After having struck out the jury demand of 
Schuyler Market and De Martino, Judge Metzner ruled that 
the burden is on Schuyler Market and De Martino to prove 
that the order of the Department of Agriculture is invalid 
(S.M. p.7,8) and denied the application that the Government 
must first show that there was an actual violation and re- 
fused to put such burden on the Government. 

Exhibits 1 to 8 spell out the nature of the pro- 
ceedings before the administrators of the Food Stamp Pro- 
gram. 

Exhibit 2 (App. p. 15), the last paragraph, asks 
for "an open, oral hearing before an appropriate administra- 
tive officer where witnesses of my client as well as the 
accusers may face each other and be subject to cross-examina- 
tion." Exhibit 3 (App.p.16), the reply to that request 


states: "Neither the Food Stamp Act nor the Regulations 


the retailer, the Regional Director determined to disqualify 
Schuyler from participating in the Food Stamp Prosram for a 


eriod of one year. (App. p.17-—x.4-pararaph 2). 
P ) ANT I I } 


A request for review was timely made (App.p.19,hx.5) 


and again a request "that the persons who allesed the viola- 
tions contained in the letter dated April 1, 1974 be required 
I ’ 
to appear before such Review Officer and be questioned by 
counsei" (next to last paragraph of that letter). 
Affidavits by employees of Schuyler Market were 
forwarded to the Food Stamp Review Jfficer (App. p.20 Exhibit 
I PI 
and again a request is made for an opportunity to have the 
accusers appear. 
The reply to ‘that request states: (App. p.21,Fx.7) 
"You also requested that the persons who 
alleged the violations contained in the letter dated 
April 1, 1974 be required to appear before the Review 
Officer and be questioned by counsel. Formal discovery 
procedures and an adversary hearings are not required 
by the Food Stamp \ct nor contemplated by the Regula- 
tions. Thus, neither testimony by Department witnesses 
nor cross-exanination of such witnesses is included as 


a part of either cisqualification or administrative 
review procedures. lHlowever, the Act does provide for 


T 


a trial de novo in the U.S. bistrict Court or a State 
Court of competent jurisdiction in case your clieuwt is 
not satisfied with the Review Officer's determination, " 
The clear implication is that a dealer must wait 
for a trial de novo to face his accusers, Yet when he got to 
the District Court, the dealer was held to have the burden 
3 
of proof. 
On September 13, 1974 a so-called hearing was held 
before a Mr. Spear, as Review Officer, which was not in fact 
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addition to what was in the letter of April 1,1974 (Ex.3 
was given to Ne Martino. Mr. Spear says in his letter that 
the "file (emphasis supplied) furnished me" was the basis 


of his determination. He does not state that he interviewed 


the accusers or cross-examined them, even in the absence 
of the dealer. 

Pursuant to the Food Stamp Act, an action was 
commenced to set aside the determination of the Review 
Officer of the Department of Agriculture. The case cane 
on for trial before Judge Metzner who dismissed the 
complaint holding "that the plaintiffs have failed to 
prove by a fair preponderance of the evidence that the 


order (pls. Ex.8) attacked is invalid". 


This appeal is from that order. 


PRELIMINARY S'TATEMENT 


The reference. tt’ pages in the Appendix are 


x 


designated by (App. folilc ! by page number) on the botton 
centre of the paze. The pages in the Stenorsrapher's Minutes 
are desifnated by (S.M. followed by the Stenographer's or 
Court Reporter's number in the upper right corner of the 
page). 

Schuyler Market,inc. is a singly owned super- 
market located at 689 Columbus Avenue, (93rd Street), New 
York City. Schuyler Market,Inc. has been authorized to 
participate in the Food Stamp Program as a retailer since 
August,1970. 

By letter dated April 1, 1974, the Regional 
Director of the Food Stamp Program of the Department of 
Agriculture notified Schuyler Market,Ine. that there was 
a reason to believe that it had violated the regulations 
of the Food Stamp Program on certain days between May 23 
1973 and June 6, 1973 approximately eleven months prior 
to Schuyler's receipt of that letter (App. p. 11-Fx.1). 

Schuyler, by its attorney,replied to this letter, 
denying the accusations and requested an open, oral hearing 
before an administrative officer where witnesses on both 
sides cuuLd Lace each otner anda pe subject to cross-examina- 
tion (App. p. 14-Ex.2). 

By letter dated May 20, 1974, the Regional 
Director replied that no such hearing is provided for in 


the Food Stamp Act cr Regulations. However, if it should “ea 


determined that Schuyler be disqualified, it may request 
an “administrative review by the Food Stamp Officer." 
(App. p. 16-Fx. Ths 

Nothing further was heard from the Department 
of Agriculture until Schuyler received a letter from the 
Regional Director dated July 11, 1974 stating that the 
Department determined that Schuyler had violated the regula- 
tions and it was disqualified from participating in che 
food stamp program (App. p.17-Fx.4). 

A request for administrative review was then made 
on behalf of Schuyler (App. p.19-Fx.5) and affidavits of 
denial by the three employees of Schuyler named in the 
accusatory letter were mailed to the Department Review 
Officer (App. p.20,25-£x.6,9). 

By letter of July 24, 1974 of the Director of the 
Food ard Nutrition Service, Schuy'er was notified that an 
adversary hearing is not required by the Food Stamp Act 
nor contemplated by the re eulations. Neither testimony by 
Department witnesses nor cross-examination is included in 
disqualification or administrative review procedures (App. 
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On Septenver i 19 
was designated as the Review Officer met with Natale De 
Martino and his attorney. No other persons were present 


tue 


No stenographer was present. No notes were taken, Mr.Spear 


YT 


asked what Mr. De Martino had to say. Mr. De Martii« mm 


plied that no such violations took place; that no one 


from the Department had called his attention to these 
alleced violations until he receivei the letter dated 
April 1, 1974, approximately eleven months after they were 
supposed to have taken place; that no one confronted *him 
at the times these alleged violations took place; that at 
a much later time than the dates of the alleged violations, 
some representative of the Department of Agriculture 
approached him and asked for names of persons regularly 
employed; that he gave him the names of the three persons 
that were now mentioned in the letter of April 1, 1974; that 
nothing was said to him by the representative about the 
reasons for these names. Mr. Spear asked no further 
questions, offered no information or any further details 
with respect to the alleged violations in the letter of 
April 1, 1974 and said the Department was not required to 
produce any witnesses for questioning, This was the cxtent 
of the so-called administrative review. 

After the receipt of the letter dated September 
18, 1974 (App. p.22-fx.8) from Mr. Spear as the Review 
Officer, this action was duly commenced by Schuyler ond 
Natale De Martino to set asice and annul the determination 
of disqualification from the Food Stamp Program for a period 
of one year. 

The answer of the Covernment to the complaint admits 


the allegations of paragraphs f 


the complaint which 


in effect admits the foregoing facts and that plaintiff 
was properly before the District Court (App. p.6). 


jury demand was timely filed with the Clerk of 
the District Court by Schuyler and De Martine \pp. pS). 
At the beginning of the trial, Jwige Metzner granted the 

Government's motion to strike the jury demand (S.M. p.2). 

Thereafter counsel for Schuyler moved to have 
the Government proceed with its proof first to show that 
Schuyler and De Martino had violated the rerulations as 
stated in its letter of April 1, 1974, since the statute 
called for a trial de novo. 

The Trial Court ruled that Schuyler and De Martino 
had the burden of proof to show that the determination by 
the Department of Agriculture was invalid (S.M. p.8,).16). 

The attack on the constitutionality of the statute 
pleaded in the complaint was withdrawn because Schuyler and 


De Martino were offered full and compl«te hearing at this 


trial (S.M. p.8,9). 
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JI. IN THT TRIAL DE NOVO FROVIDEN FOR 
N THE STATUTE, THE BURDEN OF PROOF 
SHOULD WAV!) BEEN PIACrD ON THE 
GOVERNMENT TO SHOW THE VIOLATIONS 


THE GOVERNMENT ALLEGED, 12 


. Til. THE WEIGHT OF THE CREDIBLE EVIDENCE 


FAVORED SCHUYLER AND DE MARTINO 1A 


he 
THE TRIAL COURT FERRED IN STRIKINC OUT THE JURY DI* AND 
Section 12 of the Food Stamp Act provides for a trial de 
novo either in the United States District Court or in any 


court of record of the State having competent jurisdiction, 


Althouch this section is silent as to a jury trial, the 
2 J J b 
: followins statenent in Moore's Federal Practice, Vol. 5, 
p. 128.34 is applicable: 
"And at tines to prevent any constitutional 
nucetion Canermeoaed mav dec] ores that the rieht (of a irv 


trial) shall be enjoyed, althouth in absence of such 
declaration jury trial would, nevertheless be enjoyed 
by virtue of the principles embodied in the Seventh 
Amendment. Statutes providing for forfeiture of -preperty 
are illustrative of this latter proposition," loore's 


ct 
9 " 


4 
ee 


Pederal Practice, Vol. 5 p-. 


stefiiens v. Farmers Elevator Service Co. 109F.5.106 
was an action under the Veteran's Re-"mployment Act and the 
court heid a right of jury trial existed and cited a number 
of cases wider a variety of statutes in which jury trials 
} « 


were crated, 


' 


Fleitman v. Welsbach 240 U.S.27 4 
Leimer v. Woods 196F2d 828 
U.S. v. Freedland 94 F.S.721, and others 
In the case at bar, a penalty in the form of loss 
of business for a full year has been impe ed. This ioss 
covers the loss of business on food stamps and the loss of 
selling additional products not food for human consumption, 
In that sense, it is analogous to the forfeiture and penalty 
cases where jury trials have teen held a matter of right. 
In Paley v. Greenberg 318 F.S. 1366 it was held 
that defendant was entitled to a jury trial in an action by 
a <ormer union officer who allesed 


tat he was wronetully 


removed from office for havins exercized his right under 


Labor-Management Reporting and Disclosure Act, section 41] 


and §29 of Title 29 to freely express his views on certails 


xy 


union affairs and «10 sought compensatory and punitive danmaces 


as well as reinstatement and other equite>ble relief. 


GOVERNMENT SHOULD HAVE BEEN ILD TO HAVE 
BURDEN OF PROVING THE VIOLATIONS ALLEGED 
BY A PREPONDERANCE OF THE CREDIBLE FVIPENCE, 


Under the procedure adopted by the Department of 
Agriculture, there was in effect no hearing before any 
administrative officer. The Review Officer depended on "a 
file" which was given to him by others in his department. 

(App. p.22 Ex.8, 3rd paragraph). These files were not shown 

to the accused. The makers of the reports were not questioned. 


The procedure followed depended on the trial de novo before 


the Court for a full disclosure and hearing 


oe 


The statute and regulations provide for the dealer 
to bring the matter into court by way of summons and complaint. 
But once having gotten there, it should be under de novo 
definitions, the obligation of the Government to prove the 
violations allesed. 

The court in Pittsburgh S.S. Co. v. Brown 171 F 2d 175 


defined trial de novo as conterplating 1 trial anew of the 


t 4 
entire controversy, including the hearings of evidence as 
though no previous action had been taken, 


A trial de novo neans trying the matter anew, the 


same as if no decision had been prviously rendered 2 Amer, 


“hey mean that the court should make an independent 
determination of the issues. U.S. v. First National City banl 


of Houston 386 U.S.361. In this cited case, the Attorney 


General and the Federal Reserve Board broucht an action to 


prevent the merger of two banks whose merger was approved 
by the Comptroller of the Currency. 

One ot the issues involved was the burden of 
proof... The court put the burden upon the defendant banks 
to show that they come within the exception of the 1966 
Act which allows a merger where its adverse effects are 
outweighed by considerations of community convenience and 
need. This was a primary issue and the Supreme Courc held 
the burden of that issue lay with the defendant banks. 

Similarly in the case at bar, the issue as to 
the actual violations having occurred as alleged is the 
primary issue and the Government should have had the burden 
of proving it by a preponderance of the credible evidence. 

It was error for the trial court to place the 
burden upon Schuyler and De Martino who first were advised 
or these allesed violations eleven months after they were 


alleged to have occurred, 


> 


ILE. EVIDENCE 
ENG. 250 


DE 7 MARY [ NO. 

The Government's entire case depended on the 
reports made by the investigative aides, Nydia Cabassa 
and Ruth Oliveras and the so-called wori sheets of 
David Ricks who did not testify and Jeffrey Schaffler, 
special agents of the Department of Agriculture's 
Food Stamp Program. 

Schaffler described himself as a special agent 
for the office of the Inspector General, Department of 
Agriculture, whose employnent began May 15, 1973. Itis 
duties were to "investigate all violations or suspected 
violations of new rules and regulations coming under the 
department's jurisdiction" includins food stores for 


violations of 


the food stamp prozran (S.M. p.116 1.4-17). 

The investirative aides duties are to go into 
stores and try to get ineligible items with food coupons 
(S.M. p 34 1.5-i4). 

The investigative aides were hired by agents of 
the Department of Acriculture who mace no investisation of 
of these aides except to check for convictions or arrests 
These aides or shoppers work at the desire or wish of the 


agents who pay them in eash (S..ip. 128 1.21 to p.129 1.10). 


They were not required to fill out any yerseonnel form, give 
1 : a » & 


-lf- 


references (S.M. p.92 1.18) and got paid in cash by the 
agents (S.M. p 95 1.15-21 ). They did not receive any W-2 
form. They did not report these earnings to the Welfare 
Department (S.M. p 97 1. 1-12). 

Aide Cabassa testified that she had no independ- 


ent recollection as to the dates of her visits to Schuyler 


Mark 


) 


t (S.M. p.38 1.14-16). Nor can she remember what items 
she bought on these occasions or how many food stamps she 
las given on these occasions by Agent Ricks (S.M.p 43 44). 
She could not describe persons who sold her the ineligible 
items (p.45). 

Aide Oliveras testified similarly that without the 
reports written by the agents and signed by her, she could not 
remember any of the details. 

The Court allowed these reports to go into evidence 
because they were read and signed by them on the same day 
and said it was true at the time she read it. However, it 
was done outside of the presence of Schuyler. 

The trial court also admitted food stamp worksheets 
signed by the Special Agents (App. p.56-64) which they turned 
in to their office which are mostly repetitious of the 
information furnished in the statemente nf the aides 
Agent Ricks was not called to test ity at as3 


although he signed 6 out of the 7 reports made by the aides 


which are in evidence, 


The worksheets and the reports of the investigative 


aide, were inadmissible, 
318 U.S. 109 the Supreme 
ie@id the report of the engineer involved in a grade 
crossing accident who died before trial, was inadmissible. 
The Court said: 
alike payrolls, accounts receivable, accounts 
payable, bills of lading and the like these reports 
are calculated for use essentially in the court, 
not in the business. Their primary utility is in 
litigating, not in railroading." 
(4) The Supreme Court also noted on p. 113 that if 
such records were to be received as a substitute for testi- 
mony, "(w)e would then have a real perversion of a rule 


desisrned to facilitate admission of records which 


I 


experience has shown to be quite trustworthy". The 

statutory "shopbook" rule was designed to permit incidental 
testimonial use of records which are made and kept primarily 
for non-testimonial purposes, rather than the other way '‘roun 
(5) A 'shopbook" record, compiled for primary use as an 
exhibit whether by a merchant or by a policeman, is inaéniss- 
ible, 

Yung Jin Teung v. Dulles, 229 F.2d 244. 


“- *t 


These “Status Reports" would not be admissible as 
efficiat records since it does nut appear that they reiate 
to matters within the personal knowledse of the persons 
who made the records as to * ich they could testify. 
Vanadium Corp. v. Fidelity 159 F2tj1l05, Olender v. U.S. 210 


F2d 795. U.S 


/ 


1 


admissible under 28 U.S.C.A§1732 as records made in the 
refular course of business as they appear to be reports 
made for the specifie purpose of this litigation such as 
were held inadmissible in Palmer v. flo. fman 318 U.S. 109. 

In the United States v. Ware, 247 F2d 698, the 
Trial Court permitted the Government to introduce envelopes 
in which agents purchased hereoin from the defendant, 
This hereoin was transmitted to a Government chemist for 
analysis. Various notations made by the narcotic agents 
concerning the purchases and the circumstances under which ‘ 
they were made appear on the envelopes. 

The trial court also admitted certain exhibits 
prepared by Government chemists who made analyses of the 
hereoin purchased by the Defendant. The exhibits are 


envelopes on which the chemist recorded the findings of 


1c exhibits were prepared out of the 


his analyses. T 
defendant's presence and contain the conclusions of Govern- 
ment witnesses as to matters which were in the jury's province 
to determine. They are clearly hearsay and inadmissible 


unless within an exception of the hearsay rule. The District 
Court admitted the exhibits as evidence on the theory that 
they qualified as business entries under the Shopkeeper's 
Rule, 28 U.S.C.A.1732. 


The Court said: "And even if memoranda such as 


the ones in question are regularly prepared by law enforce- 


ment officers, they lack the necessary earmarks of reliability 


and trustworthiness. Theii source and the nature 


manner of their conpilati:on unavoidably dictate t 
are inadmissibie under section 172° They are al 


to the objection that such utility as thry posses 


primarily to prosecution of suspected law hrealers,ane 


and 


hat thev 


so subject 


Pa 


relates 


i 


only incidentally to the systematic conduct of the police 


business. Cf Palmer v. ‘'loffman, supra”. 


See also U.S. v. Graham 291 F2d,439. 


The worksheets (fx. M throuch R-App. 54-64) 


were admitted into evidence under the "shophool 


rule over 


objection, Under the Palmer case, this is clearly error. 


Tt is further pointed out that the information 
I 


which the ascents wrote on their worksheets was hearsay 


and not of their persona] knowledzre, 
The trial court erred in admitting Ix. 


letter dated May 31, 1972) into evidence. This 1] 


dated approximately one yvear before the allered vi 


complained of ane have no connection with the let 
charres dated Apri 2) Se Pee Tt is a mere repet i 
a conversation seeking an explanation for a histh 
redemption which was tiven orally to the represen 


the Food Stamp Prosran. 


att 


ter of 

tion of 
rate of 
4 


THF TESTIMONY OF TIM GOVFRNMFENT 
WITNFSSFS DO NOT WARRANT BELIEF, 

Cabassa testified that she wrote down what 
happened in the store (SM. p.44 1, 9-14). Om pare Ag 
only the simnature was in her handwriting 
and the agent filled in spaces. (S.M.p.50,1. 1-19). 

Cabassa, as did Oliveras, made a point of stating 
that they left their purses with the arent with whom they 
worked hefore they left his car to fo into the Schuyler 
store, (S.M, p.101, 1.14 to p,102,1. 21). 2 

Presumably, this procedure was to insure that 
they did not spend their own money to buy food stamps or 
be tempted to get some barrains on their own (S.M. p.76) 

Yet the arent did not ask her to empty her pockets (S.M.p. 52 

1 25), he did not empty or examine her purse; didn't look 

in it; she took no receipt from him (S.M. p §2, 1.1713). The 

Same procedure or lack of it was followed with Oliveras. 
Cabassa testified that Agent Ricks told her which 

articles to buy (S.M. p.56, L1). By the time we get to last 


line of p.$7 we find that she didn't buy what he told her to 


Some of the items she houcht were marked NM f. 


"no mark" or no price. Yet neither she nor the are: } 


it hothered 
to find out if she accounted for the right amounts or chanre, 


(S.M. p.60,41) 


Cabassa said that on May 30 


» 1973 she saw Oliveras 


rive coupons to a man §5§ years old, black and sray hair 
who tool it to another man 45 years old, weiching 200 lhs 


and had longs hair parted in the middle. (S.M. p.47 1 of 


p.48, 1,15). This was after she read 


Fx.F (App. p.41). It 
is interesting and simnificant that the report of Oliveras 
for May 30, 1973 was not offered or introduced into 
evidence, althoush Tx P, the arent's worlsheet, refers to 
Oliveras as the one makine the report on this incident, 

On cross-examination, she said this 55 year old man was 
standing in front of the veretable counter. She didn't 
know whether the veretable counter was to the rirht, to 
the left, or straisht ahead as she entered the front of 
the store (S.M. p.65, 1,1-25). She couldn't reeall which 
way the man walked, but saw him ro to what looked like a 
manarer's office (S.M. p.56, 1,25). She said she bourht 
fruit on that day (S.M. p.6%, 1, 5-10). Then when she 
couldn't show on her reports that she actually hourht 
fruit, she said Oliveras did (S.M,4°, 1 18-19). ‘lowever, 
when Oliveras wos examined, she testified that she did 
not buy any vesetables on May 20th (S.M. p.110. J, 20-25). 
When she was confronted with Fx J for identification, her 


etatnr=--s: + me Mas a0 4h -1t 


on the 20th. I only went in there to discount," (S.M.p.111, 


1 4-14). Fx. Jowas never offered in evidence by the 


Government. 


Oliveras testified on direct examination that 


; rt 


Ricks with 


and Canassa were her on iy 2% when she went 

to Schuyler Market (Se pi 72s Ao eae rey When prodded 
by the question, 10 else", she replied "Jeffrey Schaffler' 
(S.M. p.73, 1.13). 

On cross-examination she testifiec that * G. 
her Mav 23rd and 2?Ath statements did pot show that Schaffler 

, 

was present (S.M. p.100, 1. 1-11). She aiso admitted rat 
in her examination before trial that Schaffler was not there, 
(3.0... p 100; 1 17 te eo, 101,. 3:25). 

Of the seven statements of the aides that were 


introduced into evidence by the 


May 29, 1973 has the Schaffler name 


and the testimony of both aides are 


testimony of Schaffler that he 


Was 
dates. 
of 


Neither the investicat 


any clerk with whom they had any tr 
or tried to find out their nanes,. 
mot was a §5 year old "Joe", Te Ma 
had any such mar worlt:ing for hin. 
Neither Special Arent 2 
went into the store to eheeclk an the 


made to them by their aides imnedia 


reasonable time thereafter, 


Sirmmnificant also is t! 


into the store o: une 6th and sald 


Government, 


1 


icks 


only Fx I of 


on it; These statements 
in contradiction of t! > 
present on those various 
ive aides ever asked 
ansaction for their names, 


The only name Oliveras 


rtino testified he never 
s nor Schaffler ever 


etarjire or etatamant- 


tely or within any 


that Oliveras went 


6 


fert 


inches 


two 


tall ahout 200 pounds, lone black hair parted in the 
, i , . ’ 


middle $120. worth of food stamps for $90, For this erucial 
and final visi 0 statenent or report was in? roduced into 
evidence. Nor was any "worksheet" of arent Picks or Schaffier 
introduced. \lthouch Natale De Martino was in Court durin: 


trial, neither one of the aides identified him or pointed 
to him as the person who boucht the food stamps from 
Oliveras 
As a Special Arent of the Governnent, it. would 
seem that Ricls and/or Schaffler should have confronted 
the person called "Joe" and the one from whom Oliveras 
alleredly received the money for the stamps immediately 
after beine advised of it. The aides could have pointed 
them out in person and they could have been asked to 
surrender or exhibit the coupons, There is that chance 
that the person the aides dealt with misht have had no 
connection with the store and alse elininated the possibility 
of any "deal" by the aides themselves 
Schaffler testified that the investircative aides 
are paid in cash by the agent who worl, ith them and is 
then reimbursed (S.M. p.129, 1, A-15). Neither he nor Ricks 


went into the store to verifv the purchase of the elirible 


or inelirible items or the food stamps for cash (S.M.p.120 


Althourh he anticipoted,oen these epecial cases. 
he micht need the items purchased in the course of 


~22- 


administrative or jndicial proceedings for purposes of 
evidence, hev are not kept. Thev are listed and riven 
to a charity (S.¢. Peidgi, 4 -19). There was no confront.- 
ation of the choyler Market personnel and De Martino 
with the aides or the arcrents on any of the occasions referred 
to in the letter of \pril ] 
Schaffler testified that he did not check the two 
tapes attached to FPxhibits M * 0 and does not check tapes. 
(S.M. p. 137, 1.4 to p.13% 1.6.) Ome of these tapes had 
a date of May 22 which is not a date of any visit to the 
store, The other tape had no date on it, Natale De Martino 
testified that neither of these tapes came rrom his store 
(S.M. p.157, 112 to p.158, 1 21.) The tapes from his 
resister has the name of the store, address and tel«phene 
nunber on it (S.M. p.156, 1, 22,223). 
With respect to the food stamps. alleredlv sold 
in Schuyler Market premises, Schaffler testified that they 
recovered twenty-five $5, stamps for a total of $125, out 
of $320. worth alleredly sold in Schuyler's premises. (S.M.p.140, 


2G) tens SE A). What happened to other stamps? The 


explanation would have to be the Department's. Had the arents 
bax ti Das trouble vu coils Ol} \ its pizagt i vo or viher personned 


of Cehuyler at the time of the incidents, there would he no 
need fcr muess work. 
Knowin? alse 


iat. the money alleredly paid for 


the stamps wil] he peaded for trial or administrative pro- 


a me 


ceedings, wt ouldn't it have heer kept hy the Denart- 
ment and properly identified? Even the allered receipt 
for the oney deposited with t he reasiirvy was not vreduced 
, . 


atale De Martino and Jean Parks testified 


that it was a physical impossibility for anvone 


; nat 
includes aides Cabassa ani Oliveras to be al 
see a perso! standine near the office o, the store Vecause 
of the obstructions (S.M. p.164, 1 1-243 p. 1469, 1 17-20) 

De Martino testified after lookings at his payroll] 
book and seeing the nanes of the people.who worled thers 
from Mav 22 to June 6 that none of the employres fit the 
descriptions riven by the aides in their statements: that 
he did not have any employee named Joe, §5 yvears old, $5 foot 
6 inches tall; nor anyone weirhing 700 pounds, ¢ foot no 
inches tall (S.M. p. 155, 1 4 - p. 156, 1 11). 

Jean Parks testified that the tapes on the 
resister has the date of the sale (S.M. p. 16], 1 22-1%) 
She mave a description of herself which did not jihe with 
that of the aides who did not identify her in person, alrhourh 


she was in the roon, 


e Both De Martino anc Jean Parks testified that 
the storn hre three choaetl Aw arontare nlve -« anerd enue’ re 


and identified photozraphs Fx. 12 and 12 as being an accurate 
representation of them and the area (S.M. Pp. 162,162). 
An analysis of the evidence presented to the court 


shows that the credible evidence on behalf of Schuyler and 


The Jucdement dismissing the conplaint 


re 
~ 


e reversed. 


Respectfully submitted 
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Samuel Gursky 
Attorney for Plaintiffs-Appeliants 
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